GENERAL MOTORS CORPORATION
(ELECTRO-MOTIVE DIVISION)
and
MISSOURI-KANSAS-TEXAS RAILROAD
COMPANY

CONDITIONAL SALE AGREEMENT
Dated as of June 22, 1976

For 4 Diesel Electric Locomotives
GENERAL MOTORS CORPORATION
(ELECTRO-MOTIVE DIVISION)
TEXAS COMMERCE BANK, N.A.
and
MISSOURI-KANSAS-TEXAS RAILROAD
COMPANY

AGREEMENT AND ASSIGNMENT
Dated as of June 22, 1976




THIS AGREEMENT, dated as of June 22, 1976 by
and between GENERAL MOTORS CORPORATION
(ELECTRO-MOTIVE DIVISION), a corporation or-
ganized under the laws of the State of Delaware,
with an office in LaGrange, Illinois (hereinafter
called the “Manufacturer”), and MISSOURI-KAN-
SAS-TEXAS RAILROAD COMPANY, a corporation
organized under the laws of the State of Delaware,
with an office in the City of Dallas, Texas (here-
inafter called the “Railroad”),

WITNESSETH:

In consideration of the mutual promises, covenants
and agreements hereinafter set forth the parties
hereto do hereby agree as follows:

1. Construction and Sale. The manufacturer will con-
struct, sell and deliver to the Railroad and the Rail-
road will purchase from the Manufacturer and accept
delivery as hereinafter provided and pay therefor as
hereinafter set forth railroad equipment (any one of
which is hereinafter referred to as “Locomotive” and
more than one or all of which are hereinafter re-
ferred to as “Locomotives’) as follows:

Four (4) Model GP 38-2 diesel electric locomotives
bearing Railroad’s road numbers 318 to 321, both
inclusive, to be constructed pursuant to Manufac-
turer’s Specification 8090, as amended by Specifi-
cation Amendment 8090-3, and Opening
Specification Supplement dated March 8, 1976, all
as further modified by specialties and pricing con-
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tained in Manufacturer’ s Locomotive P10posa1
No. 767003 dated March 10 1976.

2. Delivery.’The Manufacturer will deliver the Lo-
comotives to the Railroad free on tracks at Parsons,
Kansas, not later than June 30, 1976. Any Locomo-
- tives not delivered and accepted on or before the date
hereof shall be excluded herefrom.

On delivery of the Locomotives by the Manufac-
turer the Railroad will assume the responsibility and

_risk of loss with respect to the Locomotives so deliv-
ered '

The Manufacturer’s obligation as to time of deliv-
. ery is subject, however, to delays resulting from
‘causes beyond the Manufacturer’s reasonable con-
" trol, including but not limited to acts of God, acts of
government such as embargoes, priorities and alloca-
tions, war or war conditions, riot or civil commotion,
sabotage, strikes or other labor conditions, accidents,
- fire, flood, explosion, damage ‘to j)lant, equipment or
facilities, delays or defaults of Subcontractors, failure
to receive necessary materials or supplies or absence
- of usual means of transportation. '

~ ~If any Locomotives shall be excluded from this
A"Ag’r’eement pursuant to the first paragraph of this
‘Section 2, the Manufacturer and the Railroad shall
- execute an Agreement supplemental hereto limiting
this Agreement to the Locomotives not so excluded
“therefrom, “but Manufacturer shall not be charged
with failure to timely dehver said Locomotives if said
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Locomotives are tendered by Manufacturer to a com-
mon carrier for shipment to Parsons, Kansas prior to
the date hereof. The Railroad shall, nevertheless, be
obligated to accept any Locomotives excluded from
this agreement pursuant to the first paragraph of
this Section 2, and pay the full purchase price there-
for determined as provided herein, if and when such
Locomotives shall be completed and delivered by man-
ufacturer if delivered by December 1, 1976.

The Railroad shall accept the Locomotives upon de-
livery to it at Parsons, Kansas. Each of the Locomo-
tives prior to shipment shall be inspected by an
authorized representative of the Railroad at Manu-
facturer’s plant. If such Locomotives conform to spec-
ifications such representative of the Railroad shall
execute a certificate of inspection (hereinafter called
the “Certificate of Inspection’) stating that such Lo-
comotives have been inspected by him on behalf of
the Railroad as conforming in all respects to the re-
quirements and provisions of this agreement, and
that such Locomotives are marked in accordance
with Article 5 hereof. Upon delivery at Parsons, Kan-
sas, Railroad shall accept said Locomotives and shall
execute a Certificate of Acceptance. Such Certificate
of Acceptance shall constitute conclusive evidence
that the Locomotives conform to specifications and
are acceptable to the Railroad in all details. The Cer-
tificate of Acceptance shall be delivered to the Manu-
facturer at the time of the delivery of the
Locomotives to the Railroad. Any number of said Lo-
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} comotlves may be included in any such Celtlﬁcate of
. Acceptance

‘3. Purchase Price and Payment. The purchase price
of all four Locomotives- shall be $1,582,260 plus esti-
mated freight charges to Parsons, Kansas, of $13,500
or a total purchase price of $1,595,760.00, F.0.B. Par-

“sons, Kansas. If the total freight charges on all said

Locomotives shall be more or less than $13,500, then
“said total purchase price shall be mcreased or de-
.creased accordingly.

- Conditional only upon the receipt and acceptance
of the Locomotives, which shall be conclusively pre-
sumed from the execution of the Certificates of In-
spection and Acceptance, the Railroad hereby
promises. to pay to the Manufacturer at its office in
La Grange, Illinois, or at such bank or trust company
in the United States of America as the Manufacturer
may des1gnate the aforesald price of the Locomo-
tives as follows: : 5!

- (a) That portion of the actual full purchase
price (including freight charges) of all said Lo-
comotives in excess of the sum of $1,250,000 if
. any, shall be paid by Railroad to Manufacturer
upon receipt of invoice therefor.

(b) $1,250,000 of the actual full purchase price
(including freight charges) of said Locomotives
(being the deferred purchase price théfreof) shall
be paid by Railroad in sixteen consecutive semi-
‘annual installments, each of which said install-
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ments shall be in the principal amount of $78,125
the first installment to be due and payable on
December 22, 1976, and each subsequent install-
ment on the following June 22 and December 22
of each year thereafter with the last installment
being due and payable on December 22, 1984, to-
gether with interest from closing date on the
amount of the balance remaining unpaid from
time to time at a rate one per cent per annum
over the prime interest rate of Texas Commerce
Bank, N.A., as it exists on the first day of the
month in which each principal payment shall be
made. Interest shall be payable as it accrues on
the same dates as principal.

The Railroad will pay to the extent legally enforce-
able interest at the rate of ten per cent (10%) per
annum upon all such amounts, principal and interest,
remaining unpaid after the same become due and pay-
able pursuant to the terms hereof.

All payments provided for in this agreement will
be made by the Railroad in such coin or currency of
the United States of America as at the time of pay-
ment is legal tender for the payment of public and
private debts.

The price of said Locomotives is subject to such
increase or decrease as may be agreed to by the Man-
ufacturer and the Railroad.

The Railroad shall have the right to prepay all or
any part of the unpaid balance due on all of the Lo-
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i
comotives delivered hereunder at .any time after
“three years from the date hereof with interest at the
rate specified in (b) above to the date of such pay-
‘ment upon thirty days written notice to the Manufac-
~ turer or its assignee. '

. 4. Taxes. All payments to be made by the Railroad '
‘hereunder will be free of expenses to the Manufac-
turer for collection or other charges and of the
.amount of any local, state or federal taxes (other
than Federal and State income and excess profits
taxes) or licenses hereafter levied or imposed directly
" upon, or measured by, this agreement and/or any
sale, use, payment, shipment or delivery under the
terms hereof, all of which expenses, taxes and li-
censes the Railroad assumes and agrees to pay in
“addition to thé purchase price of the Locomotives.
“Thve Railroad will also pay promptly all itaxes and

- assessments which may be imposed upon the Locomo-

tives or for the use thereof or upon the earnings aris-
ing therefrom or the operation thereof ot upon the
Manufacturer by reason of its ownership thereof by
.any jurisdiction in which the Locomotives are oper-

. -ated by the Railroad and will keep at all times all

and every part of the Locomotives free and clear of:
all taxes and assessments which might in any way
‘affect the title of the Manufacturer. If any such ex-
penses or taxes shall have been paid by the Manufac-
turer the Railroad shall reimburse the Manufacturer
on presentation of invoice, and any sums of money so
paid by Manufacturer shall be secured by and under
this contract.
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5. Title to the Equipment. The Manufacturer shall
and hereby does retain the full legal title to and prop-
erty in the Locomotives until the Railroad shall have
made all of the payments and shall have kept and
performed all of the covenants in this agreement pro-
vided to be made, kept or performed by the Railroad
notwithstanding the delivery of the Locomotives to
and the possession and use thereof by the Railroad
as herein provided. Any and all replacements of the
Locomotives and of parts thereof or of any replace-
ments thereof and additions thereto shall constitute
accessions to the Locomotives and be subject to all
the terms and conditions of this agreement and in-
cluded in the term “Locomotives” as used in this
agreement.

The Railroad, so long as it shall not be in default
under this agreement, shall be entitled to the posses-
sion and use of the Locomotives as herein provided,
subject to the terms and conditions herein contained.

The Railroad will cause each Locomotive to be kept
numbered with its identifying number and will keep
and maintain, plainly, distinctly, permanently and
conspicuously stenciled on each side of the Locomo-
tives the name of the Manufacturer or of the Manu-
facturer’s assignee, as the case may be, in letters of
not less than one inch in height followed by the word
“Owner” or other appropriate words designated by
the Manufacturer. The Railroad will not place any of
the Locomotives in operation or exercise any control
or dominion over any part thereof until the Locomo-
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tives have been so marked on both sides Pf each Lo-
comotive. The Railroad will not change the numbers

of the Locomotives without first notifying the Manu-
facturer in writing. '

Except as above provided the Railroad will not al-
Jow the name of any person, association or corpo-
ration to be placed on the Locomotives or any
replacements thereof as a designation that might be
interpreted as a claim of ownership; provided, how-
ever, that the Railroad may cause the Locomotives
- to be lettered with appropriate words or marks for
convenience of identification of the Raih_‘bad’s inter-
est therein.

When and only when the Manufacturer has been
paid the full purchase price of the Locomotives, to-
gether with interest and any and all other payments
as herein provided, and all of the Railroad’s cov-
enants and conditions herein contained ‘have beéen
performed by the Railroad, absolute right to the pos-
session of, title to and property in the L'ocomotives
shall pass to and vest in the Railroad without further
transfer or action on the part of the Manufacturer
except that the Manufacturer wiH, if requested by
‘the Railroad so to do, execute and deliver to the Rail-
road a bill of sale of the Locomotives transferring
" the title to and property in them to the Railroad free
and clear of all liens and encumbrances created or
retained hereby and will execute for re(%ord or for
filing in public office such instrument or instruments
in writing as may be necessary or appropriate in or-
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der then to make clear upon the public records the
title of the Railroad to the Locomotives.

No invoice issued prior to the complete perform-
ance of this contract shall operate to pass title to
said Locomotives.

6. Replacement. In the event of loss or destruction
of or irreparable damage to any of the Locomotives
from any cause whatsoever until the total purchase
price herein provided shall have been fully paid by
the Railroad the Railroad shall promptly and fully
inform the Manufacturer in regard to such loss or
destruction. The Railroad shall at its election
promptly pay to the Manufacturer a sum equal to the
then unpaid balance applicable to such Locomotive or
Locomotives or shall replace each such Locomotive
at its own cost with a Locomotive of similar type and
of substantially as good material and construction as
that lost or destroyed and having a cost or fair value
(whichever is less) at least equal to the fair value of
the Locomotive replaced at the time of replacement.
The Railroad will cause any such Locomotive to be
marked as provided in Article 5 hereof and to be num-
bered with the same number as the Locomotive so
replaced. Any and all such replacements of Locomo-
tives or any of them and all and any parts shall con-
stitute accessions to the Locomotives and shall be
subject to all of the terms and conditions of this
agreement as though part of the original Locomo-
tives delivered hereunder and included in the word
“Locomotives” as used in this agreement. Title to all
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such replacement Locomotives shall be free and clear
of all liens and encumbrances and shall be taken in-
'1t1a11y and shall remain in the name of the Manufac-
“turer (or if this agreement shall have been assigned,
in the name of the assignee or assignees,.as the case’
" may be), subject to the provisions hereof.

. Insurance. The Railroad will at all times and at
its own exp\ense keep the Locomotives insured (with
~ loss payable to the Manufacturer or the Railroad as
their interests may appear) in a cornpa_ny or com-
‘pani_es approved by the Manufacturer aig'ainst loss,
damage or destruction thereof due to fire, lightning,
. wreck, derailment, collision, flood, tornado, cyclone,
sabotage, riot or civil commotion in sums and by poli-
- cies adequate at all times to protect the interests of
the Manufacterer and the Railroad; provided that
the contract for such insurance may provide insur-
ance with loss deductible’in an amount not exceeding
- $400,000 for any one loss. Any moneys!paid under
_any such insurance policy shall be applied to the
then unpaid balance applicable to the Locomotive
" with respect to which the moneys are so paid or shall
‘be applied toward the replacement or repair of such
;Locemotiveq. In the event that the monejis are to be
applied to such replacement or repair they shall be
- retained by the Manufacturer until replacement or
» _repair of the Locomotive or: Locomotlves lost, de-
stroyed or damaged, but upon proof sat1sfactory to
the Manufacturer of such replacement or repair and
if the Railroad is not then in default in any of the
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obligations hereunder the Manufacturer shall pay
over such money to the Railroad. Any moneys receiv-
able by or payable to the Railroad from any railroad
or other person or corporation because of loss or de-
struction or damage to any such Locomotive or Lo-
comotives shall be paid over the Manufacturer to be
held and applied by it as aforesaid.

8. Maintenance and Repair. The Railroad will at all
times maintain the Locomotives in good order and
repair at its own expense.

9. Manufacturer’s Warranty of Material and Work-
manship. Manufacturer warrants to the Railroad
that said Locomotives are of the kind and quality
described in the specification referred to herein and
are suitable for the ordinary purposes for which such
equipment is used.

Manufacturer further warrants said Locomotives
to be free from defects in material and workmanship
which may develop under normal use and service
within two years from date of delivery or before said
Locomotives have been operated 250,000 miles, which-
ever event shall first occur. Manufacturer agrees to
correct such defeets, which examination shall dis-
close to Manufacturer’s satisfaction to be defective,
by repair or replacement F.0.B. factory and such cor-
rection shall constitute fulfillment of Manufacturer’s
obligation with respect to such defect under this war-
ranty.
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Manufacturer warrants specialties not of its own
specification or design to the same extent that the

Suppliers of such specialties warrant such items to
Manufacturer. E . '

- There are mo warranties, expressed or implied,

made by Manufacturer except the warranties set out
"~ above.

10. Compliance With Laws, Rules and Regulations.
Until the total purchase price herein provided for
‘and all other sums of money payable by the Railroad
hereunder shall have been fully paid by the Railroad,

- 'the Railroad will comply in all respects with all laws
. of the United States and of the States ‘and Terri-

“tories in which its operations involving the Locomo-
tives may extend, and with all lawful rules of the
- Interstate Commerce Commission and any other leg-
-islative, executive, administrative or ju(iicial body
-exercising any power or jurisdiction over.the Locomo-
tives. In the event that said laws or rules require the
alteration of the Locomotives, the Railroad will con-
“form therewith, at its expense, and will méintain the

same in proper condition for operation under such
' "laws and rules until the total purchase price herein
provided shall have been fully paid by the Railroad;
provided, however, that the Railroad maTj'_y, in good
‘faith, contest in any reasonable manner’'the appli-
cation of any such law or rule which does not, in the
judgment of the Manufacturer, affect the Manufac-
turer’s title in and to the Locomotives.
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11. Reports and Inspections. The Railroad will fur-
nish to the Manufacturer, when requested and at
least once in every year until the total purchase
price herein provided shall have been fully paid by
the Railroad, an accurate inventory of the Locomo-
tives in actual service, the numbers and description
of such Locomotives as may have been destroyed and
replaced by others, and the then condition and state
of repair of the Locomotives, and such other informa-
tion regarding the Locomotives as may reasonably
be requested. In addition thereto the Railroad will
furnish to the Manufacturer, if requested, once in
each year, until the total purchase price herein pro-
vided shall have been fully paid by the Railroad, a
report of inspection by an authorized representative
of the Railroad, or, if the Manufacturer so requests,
by a competent disinterested party, satisfactory to
the Manufacturer, certifying that said Locomotives
have been maintained, and are in good order and re-
pair.

The Railroad will promptly and fully inform the
Manufacturer of any loss or destruction of any of the
Locomotives and of any substantial repairs made or
being made upon them or any of them. If requested
by the Manufacturer the Railroad will furnish to the
Manufacturer a report of an authorized representa-
tive of the Railroad, or if the Manufacturer so
requests, of a competent disinterested party, satisfac-
tory to the Manufacturer, covering the nature and
extent of any damage to the Locomotives and the
satisfactory repair thereof.
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, The Manufacturer may, but shall be under no obli-

"gation to, inspect the Locomotives at any reasonable

 time or times until the total purchase price herein
- 'provided has been fully paid by the Railroad.

12. Possession and Use. The Railroad, so long as it

shall not be in default under this Agreement, shall be
~ entitled to the possession of the Locomotlves and the
(use thereof upon the lines of railroad owned or oper-
~ated by it either alone or jointly with another and
whether under lease or otherwise, or upon the lines
of railroad owned or operated by any railroad com-
pany controlled by, or under common coritrol with,
“the Railroad, or over which it has trackage rights,
and the Locomotives may be used also upon con-
necting and other railroads and car ferries in the cus-
tomary manner, from and after: dehvery of the
Locombotives by the Manufacturer to the Railroad,
-but only upon and subject to all the terms and condi-
tions of this Agreement.-

13. Prohibition Against Liens. The Rallroad will pay
“or satisfy and discharge any and all sums clalmed by
any party by, through or under the Railroad and its
successors or substitutes or assigns which, if unpaid,
might become a lien or a charge upon the Locomo-
tives, or any of them superior to the title of the Man-
- ufacturer therein, but shall not be required to pay or
dlscharge any such claim as long as the validity
‘thereof shall be contested in good faith and by appro-
priate legal proceedings in any reasonable manner
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which will not affect the title of the Manufacturer in
and to the Locomotives. The Railroad shall notify the
Manufacturer of any contest it makes of any such
charges, and, in the event the Manufacturer deems
that its rights in the Locomotives may be jeopard-
ized by such contest, the Railroad will, on the Manu-
facturer’s demand, pay such contested charges with
such reservation as may be appropriate. Any sum of
money paid by the Manufacturer in discharge of
liens or encumbrances on said Locomotives shall be
an obligation of the Railroad and shall be secured by
and under this contract.

14. Railroad’s Indemnities and Guarantees. The Rail-
road will save, indemnify and keep harmless the Man-
ufacturer from and against all losses, damages,
injuries, claims and demands whatsoever, arising on
account of the Locomotives or the use or operation
thereof, except for any and all losses, damages, in-
juries, claims, and demands arising or resulting from
defects of the manufacture or design thereof. This
covenant of indemnity shall continue in full force
and effect notwithstanding the full payment of the
purchase price and the conveyance of the Locomo-
tives, as provided in Article 5 hereof, or the termi-
nation of this agreement in any manner whatsoever.

The Railroad shall not be released from its obliga-
tions hereunder in the event of any damage to, or
the destruction or loss of any or all of the Locomo-
tives; provided, however, that the Manufacturer and
any successor or successors to its manufacturing
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‘property and business shall not, as to the Locomo-
‘tives, be relieved from its warranty covering work-
. manship and material herembefore in All‘tlcle 9 set

forth.

.15. Patent Indemnities. Except in cases of designs,

“articles or materials specified by the Railroad to the
‘extent same are not covered by patent rights exist-

ing in favor of the Manufacturer, which the Manufac-

turer has the power to extend to third persons, the
Manufacturer agrees to indemnify, prote_cjt and hold

harmless the Railroad, and its assigns, from and

‘against any and all liability, claims, demands, costs,
‘charges and expenses, including royalty payments
la'nd‘ counsel fees, in any manner imposed Zupon or ac-
“cruing against the Railroad, or its assigns, because of
‘the use in or about the construction or operation of
“any of the Locomotives of any de51gn article or mate-
’rlal infringing or claimed to mfrlnge on rlany patent
‘ or other right.

In case any unit of the Equipment, or any part
thereof is in such  suit held to con,stltute in-
frmgement and the use of such unit or: part is en-
Jomed the Builder shall at its option and at its own
expense either procure for the Vendee, or any such
Assignee, the right to continue using sych unit or

~part or release the same with noninfringing equip-
ment subject to this Agreement, or modify it so it
“becomes noninfringing or remove such unit and re- -
fund the purchase price and the transportatlon and

installation costs thereof.
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Railroad will give notice to the Manufacturer of
any claim known to the Railroad from which liability
may be charged against the Manufacturer here-
under, and Manufacturer shall settle or defend any
such claim as it shall see fit.

16. Assignments. All or any of the rights, benefits
and advantages of the Manufacturer under this
Agreement, including the right to receive the pay-
ments herein provided to be made by the Railroad,
and the rights of repossession, may be assigned by
the Manufacturer and reassigned by any assignee at
any time and from time to time, provided, however,
that no such assignment shall subject any assignee
to or to relieve the Manufacturer or the successor or
successors to its manufacturing property and busi-
ness from any of the obligations of the Manufacturer
to construct and deliver the Locomotives herein con-
tracted to be delivered in accordance with the specifi-
cations or to respond to its guaranties, warranties or
indemnities contained in Articles 9 and 15 hereof, or
relieve the Railroad of its obligation to the Manufac-
turer under Articles 14 and 15 hereof and this Article
16 or any other obligation which, according to its
terms and context, is intended to survive an assign-
ment,

Upon any such assignment, either the assignor or
the assignee shall give written notice to the Rail-
road, together with a counterpart or copy of such as-
signment, stating the identity and post office address
of the assignee, and such assignee shall by virtue of



.18

such assignment acquire all of the Manufacturer’s
right, title and interest in and to the Locomotives
_ar_id each and every part thereof, subject only to such
reservations as may be contained in such assign-
ment. From and after the receipt by the Railroad of
the notification of any such assignment, all pay-
ments thereafter to be made by the Railroad here-

under shall, to the extent so assigned, be made to the
assignee.

. The Railroad recognizes that it is the: custom of
Jocomotive manufacturers to sell or disc;)unt agree-
ments of this character and _understands that the
_sale of this agreement, or of some or all oﬂf' the rights
.of the Manufacturer hereunder, is contemplated. The
Railroad expressly represents, for the purpose of as-
surance to any person, firm or corporation consid-
ering the purchase of this agreement or of all or any
of the rights of the Manufacturer hereunder and for
‘the purpose of inducing such purchase, that in the
event of such purchase and of the assignment of this
- agreement by the Manufacturer as hereinbefore pro-
vided the rights of such assignee to the entire unpaid
purchase price or such part thereof as may be as-
signed, togethef with interest thereon as well as any
other rights hereunder which may be so assigned,
_shall not be subject to any defense, set-off, counter-
claim or recoupment whatsoever arising out of any
‘breach of any obligation of the Manufacturer or the
SUCCESSOr Or SuCcessors to its manufacturing property
and business in respect of the Locomotives or the

L]
4

3
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manufacture, construction, delivery, guaranty or war-
ranty thereof, or in respect of any indemnity herein
contained, nor subject to any defense, set-off, counter-
claim or recoupment whatsoever arising by reason of
any other indebtedness or liability at any time owing
to the Railroad by the Manufacturer or the successor
or successors to its manufacturing property and busi-
ness. Any and all such obligations, however arising,
shall be and remain enforceable by the Railroad
against and only against the Manufacturer and the
successor or successors to its manufacturing property
and business. The provisions of this paragraph may
be relied upon by any such assignee as a continuing
offer by the Railroad to waive any remedies which it
might otherwise possess for the enforcement of any
and all such obligations of the Manufacturer as
against such assignee, which offer shall be con-
clusively presumed for all purposes to be accepted by
the assignee by payment to the Manufacturer of the
consideration for the purchase and assignment of
this agreement.

If this Agreement shall have been assigned by the
Manufacturer, and the assignee shall not make pay-
ment to the Manufacturer on the payment date with
respect to the Locomotives delivered to the Railroad,
as provided in Section 6 of the Assignment, the Manu-
facturer will promptly notify the Railroad of such
event, and if such amount shall not have been pre-
viously paid by the assignee, the Railroad will not
later than ninety days after such payment date, pay



20

-or cause to be paid to the Manufacturer the aggre-

gate purchase price of the Locomotivesdélivered to
~the Railroad together with interest from such pay-
ment date to the date of payment by the Railroad at
the prime rate of interest of Texas Comméﬂ'rcé Bank,
N.A, in effect at such closing date.- t!

In the event of any such sale, transfer ZOI‘ assign-
ment, or successive sales, transfers or aséignments
by the Manufacturer, of title to the Locomotives and
of the Manufacturer’s rights hereunder in respect
thereof, the Railroad will, whenever requested by
-such vendee, transferee or assignee, change the sten-
cil markings on each side of each of the Locomotives
so as to indicate the title of such vendee, transferee
or assignee to such Locomotives and its succession to
the rights of the Manufacturer hereunder, such mark-
ing to bear such words or legend as shall be specified
by said vendee, transferee or assignee, su’bﬁect to re-
quirements of the laws of the States in :zwhich the
Locomotives shall be operated relating to such mark-
ing for use on equipment covered by conditional sale
agreements relating to railroad equipment. The cost
of stenciling the first series of marking will be borne
by the Manufacturer. The cost of additional stencil-
ing in connection with any subsequent assignment
will be borne by Railroad. The term “Manufacturer,”
wherever used in this agreement, means General Mo-
tors.Corporation (Electro-Motive Division); provided,
“however, to the extent that the rights of the Manu-
facturer hereunder shall have been assigned as to
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any Locomotive after it has been accepted by the
Railroad, as herein provided, and for which payment
has been received as provided in said assignment, the
term “Manufacturer,” with respect to such rights,
shall mean the assignee of the Manufacturer; but
this proviso shall not limit or affect the obligations of
the Manufacturer under this contract.

17. Successors to and Assignments by the Railroad.
The Railroad hereby represents and warrants that
its execution of this agreement and its assumption
and undertaking of the obligations, duties liabilities
hereof have been expressly authorized and that all of
the obligations of the Railroad then existing or to
accrue under this agreement shall be assumed as a
general obligation by any person or corporation ac-
quiring title to or possession of the railways and prop-
erties of the Railroad, and that upon any sale, lease,
transfer or assignment of said railways or properties
any person or corporation acquiring title thereto or
possession thereof shall also, as a condition to such
acquisition, be bound by all such obligations.

The Railroad will not sell, assign, transfer or other-
wise dispose of its rights under this agreement nor
transfer possession of said Locomotives to any other
firm, person or corporation without first obtaining
written consent of the Manufacturer to such sale, as-
signment or transfer.

18. Defaults. In the event that any one or more of
the following events of default shall occur, to-wit:
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(a) the Railroad falls to pay in full when due
~any installment of prmmpal or of 1nterest at the
time and in the manner hereinbefore ]contracted
‘to be paid as provided in Artlcle 3 hereof or

- (b) The Railroad shall for more than 30 days
- after the Manufacturer shall have démanded in
writing performance thereof, fail or refuse to
comply with any other covenant, ?greement,
term or provision of this agreement on its part
to be kept and performed; or -

_(¢) A petition for reorganization ung;ier Section
17 of the Bankruptey Act, as now constitued or

‘as said Section 77 may be hereafter amended is
, .. filed by or against the Railroad and the trustee

. or trustees fail to adopt this agreemrent within

- 30 days of the date of his or their appointment
unless such petition is dismissed prior to the expi-
ration of such 30 days; or ;;

(d) Any proceedings are cor‘nmen“ced by or
- against the Railroad for any relief -under any
~bankruptey or insolvency laws, or laws relating
to the relief of debtors, readJustments of in-
debtedness, reorganizations, arrangements, com-
positions or extensions other than a.proceeding
under section 20b of the Interstate ,Commerce
Act and the trustee or trustees or receiver or
receivers appointed for the Railroad or for its

( | _property in connection with such proc:eedings fail

_.to adopt and assume and agree to pilerform the
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terms and obligations of this agreement within
30 days of the date of his or their appointment,
unless such proceedings are dismissed prior to
the expiration of such 30 days; or

(e) The Railroad transfers its interest in or un-
der this agreement without the consent of the
Manufacturer;

then at any time after the occurrence of such an
event of default the Manufacturer may, upon written
notice to the Railroad and upon compliance with any
legal requirements then in force and applicable to
such action by the Manufacturer, declare the entire
purchase price of the Locomotives, together with the
interest thereon then acerued and unpaid, immedi-
ately due and payable, without further demand, and
thereafter to the extent legally enforceable the en-
tire sum shall bear interest at the rate of ten per
cent (10%) per annum, and the Manufacturer shall be
entitled to judgment for the whole amount so due
from the Railroad with interest at said rate, together
with costs and expenses incurred by Manufacturer or
its assignee, including reasonable attorney’s fees,
and to collect said judgment out of any of the Rail-
road’s property.

The Manufacturer may at its election (and, if be-
fore sale or before full performance of this agree-
ment all costs and expenses of the Manufacturer
incidental to any such default and to the enforce-
ment by the Manufacturer of the provisions hereof,
including reasonable attorney’s fees, and all sums
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‘which shall then have become due and payable by
“the Railroad hereunder, other than such part of said
purchase price as shall have become due only be-
“cause of a declaration under this paragraph as afore-
said, shall have been paid by the Railroad, and all
other existing defaults shall have been remedied, or
_"pi*ovisions therefor satisfactory to the Manufacturer
shall have been made, then and in every such case
“the Manufacturer may) waive any such event of
“.default and its consequences and rescind and annul
‘any such declaration or termination by notice to the
Railroad in writing to that effect, and thei*eupon the

~ respective rights of the parties shall be as they.

would have been if no such cured default had existed
‘and no such declaration or termmatlon!_ had been
‘made. Notwithstanding the provisions ofil this para-
- graph, it is expressly understood and agreed.by the
» Railroad that time is of the essence of thls agree-
ment and that no such waiver, resmsswn or annul-
ment shall limit or affect the Manufacturer’s right,
‘upon any other default, or impair any rlght or re-
"medies consequent thereon.

¢

_19. Remedies. If the Railroad makes default as here-
inabove provided then at any time after such notice
of declaration of default and during the continuance
of such default the Manufacturer may, without fur-
ther notice or demand except to the extent necessary
'_m order to comply with any legal requirements, take
" ,or cause to be taken by its agent or agents immedi-
ate possession of the Locomotives, or any of them,
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and/or any replacements and improvements, and all
present and future attachments and accessories
thereof, without liability to return to the Railroad
any sums theretofore paid and free from all claims
whatsoever, except as hereinafter in this Article 19
expressly provided, and may remove the same from
the use and possession of the Railroad and for such
purpose may enter upon the Railroad’s premises
where the Locomotives may be located, and may use
and employ in connection with such removal any sup-
plies, services and aids, and any available trackage
and other facilities or means of the Railroad, with or
without process of law; and the Railroad shall deliver
the Locomotives with all replacements, improve-
ments, equipment, attachments and accessories
thereof, at its own cost at such place or places on its
railroad as the Manufacturer may reasonably desig-
nate and for such purpose move the Locomotives in
the usual manner and at the customary speed of
trains, and in case of such retaking or delivery the
Manufacturer shall have the right to store the same
upon the premises of the Railroad without charge un-
til the Manufacturer shall desire to remove the same
therefrom but not in excess of six months. It is
hereby expressly agreed by the Railroad that per-
formance of this agreement to deliver the Locomo-
tives as hereinbefore provided is of the essence of
the agreement between the parties and that, upon
application to any court of equity having jurisdiction
in the premises, the Manufacturer shall be entitled
to a decree against the Railroad requiring specific
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‘performance hereof. It is further expressly agreed by
‘the Railroad that, until the Manufacturer shall have
given notice of its election to retain possession of the
‘Locomotives or until the sale of the Locomotives as
hereinafter provided in this Article 19, the Railroad
‘shall not be released from any of its obligations here-
"under, including, but not by way of limitation, its obli-
gations under Articles 4 and 7 hereof.

A:If the Railroad makes default, as hereinbefore pro-
vided, then at any time thereafter during the continu-
ance of such default, and after declaring the entire
pﬁrchase price immediately due and payable as here-
._i_nbe‘fore provided, the Manufacturer (after retaking
possession of the Locomotives as is hereinbefore in
thls Article 19 provided) may at its election retain
the Locomotives as its own ‘and make such dis-
posmon thereof as the Manufacturer shall deem fit,
and in such event all the Railroad’s rights in the Lo-
comotives will thereupon terminate and all payments
made by the Railroad may be retained by the Manu-
facturer as compensation for the use of the Locomo-
:tiiv'es by the Railroad; or the Manufacturer, with or
Grithout retaking possession thereof, may, at its elec-
tion, sell the Locomotives, or any of them, and any
"s_uch replacements, improvements, equipment, attach-
ments and accessories, free from any and all claims
of'the Railroad, or of any other party claiming by,
vthrough or under it at law or in equity, at public or
"prlvate sale and with or without advertlsement as
‘_‘the‘ Manufacturer may determlne, all subject to and
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in compliance with any legal requirements then in
force and applicable to such sale; and the proceeds of
such sale, less the attorneys’ fees and any other ex-
penses incurred by the Manufacturer in taking pos-
session of, removing, storing and selling the
Locomotives, shall be credited on the amount due to
the Manufacturer under the provisions of this agree-
ment, including taxes and other charges imposed
upon the Manufacturer in connection with said Lo-
comotives. Written notice of the Manufacturer’s elec-
tion to retain the property for its own use may be
given to the Railroad by telegram or registered mail
addressed to the Railroad at 701 Commerece Street,
Dallas, Texas 75202, at any time during a period of
thirty (30) days after declaring the entire purchase
price immediately due and payable as hereinbefore
provided; and if no such notice is given the Manufae-
turer shall be deemed to have elected to sell the Lo-
comotives in accordance with the provisions of this
Artiele 19.

To the extent permitted by any such legal require-
ments, any sale hereunder may be held or conducted
at such place or places and at such time or times as
the Manufacturer may fix, in one lot and as an en-
tirety, or in separate lots and without the necessity
of gathering at the place of sale the property to be
sold, and in general in such manner as the Manufac-
turer may determine in compliance with any such le-
gal requirements, provided that the Railroad shall be
given written notice of such sale as provided in any
such applicable legal requirements, but in any event
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no less than ten (10) days prior thereto, by telegram
or registered mail addressed to the Railroad at 701
‘Commerce Street, Dallas, Texas 75202. If such sale
shall be a private sale permitted by such legal re-
‘quirements, it shall be subject to the right of the
Railroad to purchase or provide a purchaser, within
-ten (10) days after notice of the proposed sale price,
.at the same or better price as offered by the in-
tending purchaser. To the extent not prohlblted by
;any legal requirements then in force and applicable
to such sale, the Manufacturer may itself bid for and
become the purchaser of the Locomotives, or any of
them, so offered for sale without accountability to
the Railroad (except to the extent of surplus money
-received as hereinafter provided in the next to the
last paragraph of this Article 19), and in payment of
such purchase price the Manufacturer shall be en-
titled to the extent aforesaid to have credited on ac-
count thereof all sums due to the Manufacturer by
the Railroad hereunder.

- Each and every power or remedy hereby specifi-
cally given to the Manufacturer shall be.in addition
to every other power or remedy hereby specifically
given or now or hereafter existing at law or in eq-
«uity, and each and every power and reme(%y may be
exercised from time to time and simultaneously and
:as often and in such order as may be deemed ex-
.pedient by the Manufacturer. All such powers and
remedies shall be cumulative and the exercise of one
shall not be deemed a waiver of the right to exercise
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any other or others. No delay or omission of the Man-
ufacturer in the exercise of any such power or rem-
edy and no renewal or extension of any payments
due hereunder shall impair any such power or rem-
edy, or shall be construed to be a waiver of any
default or any acquiescence.

If, after applying all sums of money realized by the
Manufacturer under the remedies herein provided,
there shall remain any amount due to it under the
provisions of this agreement, the Railroad shall and
it hereby undertakes and promises to pay the amount
of such deficiency to the Manufacturer upon demand,
and if the Railroad fails to pay such deficiency the
Manufacturer may bring suit therefor and shall be
entitled to recover a judgment therefor against the
Railroad. If, after applying as aforesaid all sums real-
ized by the Manufacturer, there shall remain a sur-
plus in the possession of the Manufacturer, such
surplus shall be paid to the Railroad.

The Railroad will pay all reasonable attorneys’
fees and other reasonable expenses incurred by the
Manufacturer in enforcing its remedies under the
terms of this agreement. In the event that the Manu-
facturer brings any suit to enforce any of its rights
hereunder and shall be entitled to judgment, then in
such suit the Manufacturer may recover reasonable
attorneys’ fees, and other reasonable expenses and
the amount thereof shall be included in such judg-
ment.
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+20. Applicable State Laws. Any provision of this
agreement prohibited by any applicable léw of any
State, or which by any applicable law of any State
would convert this agreement into any instfument
other than an agreement of conditional sale, shall as
to such State be ineffective, without modifying the
remaining provisions of this agreement. Where, how-
ever, the conflicting provisions of any applicable
State law may be waived they are hereby waived by
the Railroad to the full extent permitted by law, to
the end that this agreement shall be deemed to be a
‘conditional sale and enforced as such.

"The Railroad, to the fullest extent permitted by
law, hereby waives all statutory or other legal re-
quirements for any notice of any kind, notice of in-
tention to take possession of the Locomotives and to
sell them and any other requirements as to the time,
"p‘lace and terms of sale thereof, any other require-
ments with respect to the enforcement of the Manu-
facturer’s rights hereunder, except such notices as
are expressly required by the terms of this agree-
ment, and any and all rights of redemption.

* 21. Extension Not a Waiver. Any extension of time
granted by the Manufacturer to the Railroad for the
payment of any sum due under this agreement,
whether that extension be for an immediate pay-
ment or for final payment, shall not be deemed a
Waiver of the title of the Manufacturer reserved here-
under nor of any of its rights and remedies here-
under or otherwise existing.



31

22. Recording. The Railroad will cause this Agree-
ment, any assignments hereof or of any interests
herein and any supplements hereto or thereto to be
filed and recorded with the Interstate Commerce Com-
mission in accordance with Section 20c of the Inter-
state Commerce Act; and the Railroad will from time
to time do and perform any other act and will exe-
cute, acknowledge, deliver, file and record any and all
further instruments required by law or reasonably
requested by the Manufacturer for the purpose of
proper protection, to the satisfaction of counsel for
the Manufacturer, of its title to the Locomotives and
its rights under this Agreement or for the purpose of
carrying out the intention of this Agreement; and
the Railroad will promptly furnish to the Manufac-
turer certificates or other evidences of such filing and
recording, and an opinion or opinions of counsel for
the Railroad with respect thereto, satisfactory to the
Manufacturer.

23. Payment of Expenses. The Railroad will pay all
costs, taxes, charges and expenses, except the coun-
sel fees of the Manufacturer, but including counsel
fees of the first assignee, incident to the preparation,
printing, execution, acknowledgment, filing, register-
ing and recording of this agreement and of the first
assignment by the Manufacturer of title to the Lo-
comotives and of any instrument supplemental
hereto or amendatory hereof and of any declaration
of the payment in full of the purchase money due
hereunder, and of the replacement or replacements
of said Locomotives.



24. Notice. Any notice hereunder to thé Railroad
shall be deemed to be properly served if delivered or
mailed to the Railroad at 701 Commerce Street, Dal-
las, Texas 75202, or &t such -other addressas ‘may
have been furnished in writing -to the Manufacturer
by the Railroad. Any notice hereunder to the Manu-
facturer shall be deemed to be properly served if de-
livered or mailed to the Manufacturer at La Grange,
Illinois 60525, or at such other address as ?fmay have
been furnished in writing to the Railroad by the Man-
ufacturer. Any notice hereunder to any assignee of
the Manufacturer or of the Railroad shall be deemed
to be properly served if delivered or mailed to such
assignee at stch address as may have been furnished
_in writing to the Manufacturer or the Railroad, as
the case may be, by such assignee.

25 Executlon of Counterparts. This agreement may
" be simultaneously executed in several counterparts,
each of which so executed shall be deemed to be an
original, and such counterparts together will con-
stitute but one and the same contract, which will be
sufficiently evidenced by any such original counter-
part.

26. Article Headings. All article, paragraph or divi-
sion headings are inserted for convenience only and
will not affect any construction or interpretation, of
this agreement. o

27. Effect and Modification of Agreement. This agree-
ment of conditional sale, together with the specifica-
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tions hereinabove referred to, constitutes the entire
agreement between the Railroad and the Manufae-
turer with respect to the sale of the Locomotives
herein referred to. No variation or modification of
this agreement and no waiver of any of its provisions
or conditions will be valid unless in writing and
sighed by the duly authorized officers of the Manufac-
turer and the Railroad.

28. Law Governing. The terms of this agreement
and all rights and obligations hereunder shall be gov-
erned by the laws of the State of Texas.

In Witness Whereof, General Motors Corporation
(Electro-Motive Division) has caused these presents
to be executed and its seal to be affixed by its duly
elected and authorized officers pursuant to lawful res-
olutions; and Missouri-Kansas-Texas Railroad Com-
pany has caused these presents to be executed and
its seal to be affixed by its duly elected and author-
ized officers pursuant to lawful resolutions, all as of
the day, month and year first above written.

GENERAL MOTORS CORPORATION
(ELECTRO-MOTIVE DIVISION)

Vice President.

Assistant Secretary.
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MISSOURI-KANSAS-TEXAS
RAILROAD COMPANY,

Vice:President.

N\

tate of Illinois, } SS.:

S
County of Cook.

On this ﬁtzgf.jeiay oﬁ {lﬂ&fﬁl\lbg%’ before me person-
P. & hUl .

ally appeared ... . 0 ... to me personally
known, who being by me duly sworn, says that he is
a Vice-President of GENERAL MOTORS CORPO-
RATION (ELECTRO-MOTIVE DIVISION), that one
of the seals affixed to the foregoing instrument is the
corporate seal of said corporation, that said in-
strument was signed and sealed on behalf of said cor-
poration by authority of its Board of Dirc:ectors, and
he acknowledged that the execution of the foregoing
instrument was the free act and deed of said corpo-

ration. ‘
Notary Public in and for
.Cook County, Illinois

My Commission Exp1resFEB101978
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State of Texas )
County of Dallas. } S8

On this /f day of June, 1976, before me person-
ally appeared #€4 /2. 2(E4%45% 0 me personally
known, who, being by me duly sworn, says that he is
Vice-President of MISSOURI-KANSAS-TEXAS
RAILROAD COMPANY, that one of the seals af-
fixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was
signed and sealed on behalf of said corporation by
authority of its Board of Directors, and he acknowl-
edged that the execution of the foregoing instrument
was the free act and deed of said corporation.

Notary Public in and for
Dallas County, Texas

<
My Commission Expires.. /e3¢ ////77
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. AGREEMENT AND ASSIGNMENT, dated June
22, 1976, between GENERAL MOTORS CORPO-
RATION (ELECTRO-MOTIVE DIVISION), a corpo-
ration organized under the laws of the State of
Delaware, with an office in LaGrange, Illinois (here-
inafter called the “Manufacturer”), Texas Commerce
Bank, N.A,, (hereinafter called the “Bank”), and MIS-
SOURI-KANSAS-TEXAS RAILROAD COMPANY, a

" corporation organized under the laws of the State of
~ Delaware, with an office in the City of Dallas, Texas
.(hereinafter called the “Railroad”).

WHEREAS, the Manufacturer and the Railroad
have entered into a Conditional Sale Agreement
dated as of June 26, 1976 (hereinafter called the “Con-
ditional Sale Agreement”), covering the 'manufac-

‘ture, sale and delivery, on the conditions therein set
forth, by the Manufacturer and the purchase by the

Railroad .of four (4) Model GP 38-2 diesel electric lo-
comotives to be constructed pursuant to @Manufac-
turer’s Specification 8090 as amended by
Specification Amendment 8090-3, and Opening Specifi-
cation Supplement dated March 8, 1975, as further
modified by specialties and pricing contained in Manu-
facturer’s Locomotive Proposal No. 767003, dated

‘March 10, 1976, as more particularly described

therein (a counterpart of the Conditional Sale Agree-

ment being prefixed hereto), for an aggregate pur-
‘chase price of $1,595,760.00, subject to increase or
‘decrease due to freight charges as therein provided.
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NOW, THEREFORE, this Agreement and Assign-
ment Witnesseth that in consideration of the sum of
one dollar ($1.00) and other good and valuable consid-
eration paid by the Bank to the Manufacturer, the
receipt of which is hereby acknowledged, as well as
of the mutual covenants herein contained:

1. The Manufacturer hereby sells, assigns, trans-
fers and sets over unto the Bank, its successors and
assigns, all the right, title and interest of the Manu-
facturer under the Conditional Sale Agreement (ex-
cept the right to manufacture and the right to
receive the initial cash payments specified in Article
3 thereof, reimbursement for taxes as provided in Ar-
ticle 4 thereof and adjustments for freight and insur-
ance to the extent provided for therein) and all the
right, title and interest of the Manufacturer in and
to each locomotive in respect of which the Bank shall
pay to the Manufacturer the purchase price thereof
(provided, however, that the Bank shall not be re-
quired to pay the Manufacturer any amount on ac-
count of such purchase price in excess of $1,250,000
the excess if any over $1,250,000 for all Locomotives
being represented by the Railroad’s initial cash pay-
ment to the Manufacturer provided for in Article 3 of
the Conditional Sale Agreement, or if less than four
Locomotives are delivered by Manufacturer, then the
Bank shall not be required to pay any amount of
such purchase price in excess of $312,500 for each
such Locomotive so delivered), pursuant to Article 3
thereof (such Locomotives being hereinafter called
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the Locomotives) and in and to any and all amounts
which may become due or owing by the Railroad to
the Manufacturer under the Conditional Sale Agree-
ment on account of the purchase price of each Lo-
comotive and interest thereon, and in and to any
other sums becoming due under the Conditional Sale
Agreement excluding the initial cash payment, to-
gether with all the Manufacturer’s rights, powers,
privileges and remedies under the Conditional Sale
Agreement (without any recourse, however, against
the Manufacturer for or on account of the failure of
the Railroad to make any of the payments provided
for in, or otherwise to comply with, any of the provi-
sions of the Conditional Sale Agreement); provided,
however, that this Assignment shall not subject the
Bank to transfer, or pass, or in any way affect or
modify, the liability of the Manufacturer or of any
successor or successors to its manufacturing proper-
ties and business in respect of its obligations to con-
struct and deliver the Locomotives or in respect of
its obligations contained in Articles 9 and 15 of the
Conditional Sale Agreement, or relieve the Railroad
from its obligation to the Manufacturer or the Bank
under Articles 3, 14 and 16 of the Conditional Sale
Agreement. Notwithstanding this Assignment, or
any subsequent assignment pursuant to the provi-
sions of Article 16 of the Conditional Sale Agree-
ment, all obligations of the Manufacturer to the
Railroad in respect of the Locomotives shall be and
remain enforceable by the Railroad, its successors

i {
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and assigns, against and only against the Manufac-
turer and any successor or successors to its manufac-
turing properties and business. In furtherance of the
foregoing assignment and transfer, the Manufac-
turer hereby irrevocably authorizes and empowers
the Bank, in the Bank’s own name or in the name of
the Bank’s nominee, to ask, demand, sue for, collect,
receive and enforce any and all sums to which the
Bank is or may become entitled under this Assign-
ment and compliance by the Railroad with the terms
and agreements on its part to be performed under
the Conditional Sale Agreement, but without expense
and liability to the Manufacturer and for the sole
benefit of the Bank.

2. The Manufacturer will construct the Locomo-
tives in full and complete accordance with the Condi-
tional Sale Agreement and will deliver them on
completion to the Railroad free of all claims, liens
and encumbrances and in accordance with the provi-
sions of the Conditional Sale Agreement; notwith-
standing this Assignment, it will perform and fully
comply with each and all the covenants and condi-
tions of the Conditional Sale Agreement to be per-
formed and complied with by the Manufacturer. The
Manufacturer further covenants that it has good and
lawful right to sell the Locomotives as aforesaid; and
that it will warrant and defend the same against the
demands of all persons whomsoever based on claims
originating prior to the delivery of the Locomotives
by the Manufacturer to the Railroad; all subject, how-
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ever, to the provisions of the Conditional Sale Agree-
ment and the rights of the Railroad thereunder.

‘3. The rights of the Bank to the purchase price,
less the amount of the initial cash payme%t, if any,
made by the Railroad, of each Locomotive accepted

"by the Railroad, and interest thereon, as well as any

other rights which have"'been assigned hereunder,
shall not be subject to any defense, set-off, counter-

“claim or recoupment whatsoever arising out of a
"breach by the Manufacturer or by any su;lccessor or
. f

successors to its manufacturing properties or busi-
ness of any obligations in respect of the manufacture
or delivery of the Locomotives or under Articles 9
and 15 of the Conditional Sale Agreement nor subject
to any defense, offset, counterclaim or recoupment

‘whatsoever arising by reason of any jother in-

debtedness or liability at any time owing to the Rail-
road by the Manufacturer or the successor or
successors to its manufacturing business. Any and all
such obligations shall be and remain enforceable by
the Railroad against and only against the Manufac-

‘turer and the successor or successors to its manufac-

turing properties and business and shall not be
enforceable against the Bank or any party ‘or parties
in whom title to the Locomotives or any of them or
the rights of the Manufacturer under the Conditional
Sale Agreement shall vest by reason of this assign-

-ment or transfer or of successive sales, assignments

or transfers; and the Manufacturer will save harm-

less and indemnify the Bank from any‘i expense,
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losses or damage suffered by reason of any defense,
set-off, counterclaim or recoupment of Railroad result-
ing from the breach by Manufacturer of any terms
or conditions of said conditional sale agreement. The
Manufacturer will save, indemnify and keep harm-
less the Bank from and against any and all royalties,
damages, claims, suits, judgments and costs that may
result from the use of any patented article on the
Locomotives at the time of delivery, except with re-
gard to any appliances, devices or materials specified
or required by the Railroad and not included in the
Manufacturer’s standard specifications.

4. The Manufacturer will cause to be plainly, dis-
tinctly, permanently and conspicuously stenciled on
each side of each Locomotive, at the time of delivery
of each of the Locomotives to the Railroad, marking
bearing the words in letters not less than one inch in
height:

“TEXAS COMMERCE BANK, N.A,, CGWNER”

5. Upon request of the Bank, its successors and as-
signs, the Manufacturer will execute any and all in-
struments which may be necessary or proper in order
to discharge of record the Conditional Sale Agree-
ment or any other instrument evidencing any inter-
est of the Manufacturer therein or in the
Locomotives therein described.

6. The Bank will pay to Manufacturer following de-
livery to and acceptance by Railroad of said Locomo-
tives the full purchase price of said Locomotives



(including freight charges) as stated in the Condi-
tional Sale Agreement up to the amount 0f'$1,250,000
upon receipt by the Bank of .the_following .documents
+ in form and substance satisfactory to it, payment to
. be made within five days following receipt of said
-documents:

k

(a) A Bill of Sale from the Manufacturer to the
Bank, transferring to the Bank title ito all Lo-
comotives so delivered and warranting said title
to be free, as of the time of delivery to the Rail-
road, of all liens and encumbrances e)!'(cept only
the rights of the Railroad under the. Condltlonal
Sale Agreement;

7

(b) Certificates of Inspection and Acceptance
signed by an authorized representatlve of the
Railroad stating that the Locomotives covered
by such Certificates have been inspectcd and ac-
cepted by it on behalf of the Railroad as conform-4a
ing in all respects to the requirem'lents and
provisions of the Conditional Sale Agreement,
and further stating that there was pléinly, dis-
tinctly, permanently and conspicuously stenciled
on each side of each Locomotive at the time of
its acceptance the words in letters not less than
one inch in height: i

“TEXAS COMMERCE BANK, N.A.,, OWNER”

(¢) A duplicate of the Manufacturer;’s invoice
covering each Locomotive so accepted, accom-
panied by or having endorsed thereon a’ certifica-
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tion by the Railroad as to the correctness of
prices set forth in the invoice.

(d) Unless payment of the amount, if any, pay-
able pursuant to subparagraph (a) of paragraph
2 of Section 3 of the Conditional Sale Agreement
shall be made by Bank with funds furnished to it
for that purpose by the Railroad, a receipt from
Manufacturer of such payment by Railroad for
such purposes.

7. The Bank may assign its rights under the Condi-
tional Sale Agreement, as a whole in respect of all or
any designated number of the Locomotives, including
the right to receive any payments due or to become
due to it from the Railroad thereunder in respect to
such Locomotives. In the event of any such assign-
ment any such subsequent or successive assignee or
assignees shall, to the extent of such assignment, en-
joy all the rights and privileges and be subject to all
the obligations of the Assignee hereunder.

8. The Manufacturer hereby:

(a) represents and warrants to the Bank, its
successors and assigns, that the Conditional Sale
Agreement was lawfully executed by the Manu-
facturer for a valid consideration and that it is a
valid existing agreement and, according to its
terms, binding upon the parties thereto and that
said agreement is now in force without amend-
ment thereto; and
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(b) covenants and agrees that: it will from time
to time and-at all times, at the request of the
Bank or its successors or a_ssigns;:mak,é?; execute
and deliver all such further instruments of as-
signment, transfer and assurance and do such
further acts-and things as may be neceésary and
appropriate in the premises, to give effqét to the
provisions hereinabove set forth and more per-
fectly to confirm the rights, titles and interests
hereby assigned and transferred to the Bank or
intended so to be; and i

M >

(c) represents and warrants to the; Bank,, its
successors and assigns, that no payments (except
the initial cash payments inr amount equal to ex-

~ cess of final purchase price of all Locomotives
over the sum of $1,250,000 have been made by
the Railroad to the Manufacturer under said Con- -
ditional Sale Agreement.

9. It is agreed that all sums, both principal and
interest, due hereunder shall be paid by the Railroad
to said Bank at its place of business in Houston, Har-
ris County, Texas.

10. The Railroad will have this Assignmeént filed,
registered and recorded in the same manner_as pro-
vided in Article 22 of the Conditional Sale Agreement
hereby assigned.

11. This Agreement and Assignment may be simul-
taneously executed in any number of counterparts,
each of which so executed shall be deemed to be an
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original, and such counterparts, together shall con-
stitute but one and the same instrument. The Bank
agrees to deliver one of such counterparts, or a certi-
fied copy thereof, to the Railroad. Although this
Agreement and Assignment is dated for convenience
as of June 22, 1976, the actual date or dates of execu-
tion hereof by the parties hereto is or are, respec-
tively, the date or dates stated in the
acknowledgments hereto annexed.

12. The terms of this Agreement and Assignment
and all rights and obligations hereunder shall be gov-
erned by the laws of the State of Texas.

IN WITNESS WHEREOF, the Manufacturer, the
Bank and the Railroad Company have caused this
instrument to be executed in their respective names
by their respective officers, thereunto duly author-
ized, and their respective corporate seals to be here-
unto affixed, duly attested, as of the day and year
first above written.

GENERAL MOTORS CORPORATION
(ELECTRO-MOTIVE DIVISION)

i K

Voo LA A SN PR R A vl tbrtire o
Vi¢e-President

Assistant Secretary
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State of Illinois, S8,
County of Cook. :

On this Mﬂpday of June, 1976, before me person-
ally appeared Bk iibs LUND. to me personally known,
who, being by me duly sworn, says that he is a Vice-
President of General Motors Corporation (Electro-
Motive Division), that one of the seals affixed to the
foregoing instrument is the corporate seal of said cor-
poration, that said instrument was signed and sealed
on behalf of said corporation by authority of its
Board of Directors, and he acknowledged that the ex-
ecution of the foregoing instrument was the free act
and deed of said corporation.

it Mo b

Notary Public in and for
Cook County, Illinois

My Commission Expires
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County of BaHeas-

| AARRS

On this Q?Aefday of June, 1976, before me person-
ally appeared 77// .M&ézto me personally
known, who, being by me duly sworn, says that he is
a Vice-President of Texas Commerce Bank, N.A,, a
national banking association, that one of the seals
affixed to the foregoing instrument is the seal of said
association, that said instrument was siérfed and
sealed on behalf of said association by authorlty of
its Board of Directors, and he acknowledged that’ the
execution of the foregoing instrument was the free
act and deed of said association.

‘Notdry Public in an:i for

-Batas-County, Texas
#9815

My Commission Expires..%ﬂus«./.,..../.i??

State of Texas } ss.: ' b
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State of Texas )
County of Dallas. } S8.:

On this // day of June, 1976, before me person-
ally appeared/(&%c...é:..?..{é&%egg me personally known,
who, being by me duly sworn, says that he is Vice-
President of MISSOURI-KANSAS-TEXAS RAIL-
ROAD COMPANY, that one of the seals affixed to
the foregoing instrument was signed and sealed on
behalf of said corporation by authority of its Board
of Directors, and he acknowledged that the execution
of the foregoing instrument was the free act and
deed of said corporation.

Py

.........................................................

Notary Public in and for
Dallas County, Texas

My Commission ExplresW///;77
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ACKNOWLEDGMENT OF NOTICE OF
ASSIGNMENT. “

Missouri-Kansas-Texas Railroad Company hereby
acknowledges due notice of the assignment made by

the foregoing Agreement and Assignment.

Dated June




